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Why the atomic bombing of Hiroshima would be illegal today

Katherine E. McKinney, Scott D. Sagan and Allen S. Weiner

ABSTRACT

The archival record makes clear that killing large numbers of civilians was the primary purpose of
the atomic bombing of Hiroshima; destruction of military targets and war industry was a secondary
goal and one that “legitimized” the intentional destruction of a city in the minds of some
participants. The atomic bomb was detonated over the center of Hiroshima. More than 70,000
men, women, and children were killed immediately; the munitions factories on the periphery of the
city were left largely unscathed. Such a nuclear attack would be illegal today. It would violate three
major requirements of the law of armed conflict codified in Additional Protocol | of the Geneva
Conventions: the principles of distinction, proportionality, and precaution. There could be great
pressure to use nuclear weapons in future scenarios in which many American soldiers’ lives are at
risk and there is no guarantee that a future US president would follow the law of armed conflict.
That is why the United States needs senior military officers who fully understand the law and
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demand compliance and presidents who care about law and justice in war.

In his first radio address after the bombing of
Hiroshima, President Harry S. Truman claimed that
“[tlhe world will note that the first atomic bomb
was dropped on Hiroshima, a military base. That
was because we wished in this first attack to avoid,
insofar as possible, the killing of civilians.”' This state-
ment was misleading in two important ways. First,
although Hiroshima contained some military-related
industrial facilities, an army headquarters, and troop
loading docks, the vibrant city of over a quarter of
a million men, women, and children was hardly “a
military base” (Stone 1945, 1). Indeed, less than
10 percent of the individuals killed on August 6,
1945 were Japanese military personnel (Bernstein
2003, 904-905). Second, the US planners of the attack
did not attempt to “avoid, insofar as possible, the
killing of civilians.” On the contrary, both the Target
Committee (which included Robert Oppenheimer and
Maj. Gen. Leslie Groves of the Manhattan Project) and
the higher-level Interim Committee (led by Secretary
of War Henry Stimson) sought to kill large numbers of
Japanese civilians in the attack. The atomic bomb
dropped on Hiroshima was deliberately detonated
above the residential and commercial center of the
city, and not directly on legitimate military targets, to
magnify the shock effect on the Japanese public and
leadership in Tokyo.

What were the legal considerations and moral rea-
soning used in 1945 to justify the attack on

Hiroshima? Could such considerations and reasoning
be used again in the future?

Unfortunately, the law of armed conflict regarding
aerial bombardment was not well-developed during
World War I, prior to the adoption of the Geneva
Conventions of 1949 and the 1977 Additional
Protocols. There was no formal legal analysis of the
attack options contemplated in 1945. Nonetheless,
intuitive moral concerns and background legal prin-
ciples were often raised in the secret discussions
among American military officers, nuclear laboratory
scientists, and high-level political leaders planning
the attack. What the archival record makes clear is
that such concerns were muted, and when expressed
were rejected and then rationalized away. The desire
to avoid the US military casualties expected in the
planned invasion of Japan, combined with a desire
for vengeance against Emperor Hirohito and the
Japanese, overwhelmed legal concerns and moral
qualms about killing civilians on a massive scale.

Such a nuclear attack would be illegal today. It
would violate three major requirements of the law
of armed conflict codified in Additional Protocol | of
the Geneva Conventions: to not intentionally attack
civilians (the principle of distinction or noncombatant
immunity); to ensure that collateral damage against
civilians is not disproportionate to the direct military
advantage gained from the target’s destruction (the
principle of proportionality); and to take all feasible
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precautions to reduce collateral damage against civi-
lians (the precautionary principle).

The role of lawyers in US military planning has grown
enormously in recent decades. All military plans, from
tactical operations to nuclear war options, are now
reviewed by members of the Judge Advocate General's
Corps (JAGs).” This ensures that any contemplated
nuclear first strike would receive a formal legal review
today, and that such legal objections would be raised.

Yet there is no guarantee that a future US president
would follow the law of armed conflict. That is why we
need senior military officers to fully understand the law
and demand compliance. And that is why we need pre-
sidents who care about law and justice in war.

Terror bombing with a legal veneer

The history of the “decision” to drop the bomb has been
told many times. But what has been underplayed is how
concerns about ethics and law were invoked, but in
a muted and often rationalizing manner that had little
impact on the targeting of Hiroshima.

Truman's “military base” claim was consistent with an
August 9 Office of War Information memorandum advis-
ing that all public announcements state clearly that
Hiroshima and Nagasaki (and presumably further atomic
attacks on targets in Japan) had “sufficient military char-
acter to justify attack under the rules of civilized warfare”
(Malloy 2007, 476). Truman'’s speech, however, also dis-
played his retributive instincts and raised Japanese vio-
lations of international law as a justification for dropping
the bomb: “Having found the bomb we have used it. We
have used it against those who attacked us without
warning at Pearl Harbor, against those who have starved
and beaten and executed American prisoners of war,
against those who have abandoned all pretense of obey-
ing international laws of warfare” (Truman 1945a).

The international law of armed conflict, however,
provided scant guidance on aerial bombardment before
and during World War Il. The 1907 Hague Conventions
regulating traditional ground warfare stated that “the
attack or bombardment, by whatever means, of towns,
villages, dwellings, or buildings which are undefended is
prohibited,” yet military facilities, war-supporting indus-
try, and workers in such plants were considered legiti-
mate military targets.” Efforts to negotiate a treaty on
aerial bombing failed to reach agreement in the 1920s.
Early in the war in Europe, the US Army Air Force focused
its attacks mainly on military bases and war-supporting
industry sites, but by late 1944, broader “area bombing”
was added, with the intent to affect the “morale” of the
German population and reduce support for continuing
the war.” This pattern — focusing on both military-related

targets and on trying to create broader psychological
effects — was repeated in the strategic bombing cam-
paign against Japan.

Two committees - the Target Committee and the
Interim Committee — were convened in the Spring of
1945 to advise US leaders on the atomic bomb. At its
May 1945 meetings at Los Alamos, the Target
Committee agreed that destruction of the selected tar-
get should succeed in “obtaining the greatest psycholo-
gical effect against Japan:” “In this respect Kyoto has the
advantage of the people being more highly intelligent
and hence better able to appreciate the significance of
the weapon. Hiroshima has the advantage of being such
a size and with possible focusing from nearby mountains
that a large fraction of the city may be destroyed” (Derry
and Ramsey 1945, 6). Although committee members
also described Hiroshima as “an important army depot
and port of embarkation in the middle of an urban
industrial area” and of “such a size that a large part of
the city could be extensively damaged,” they neverthe-
less recommended Kyoto, the ancient capital, which had
less military importance, as the best target of the first
atomic bomb.” The Target Committee’s priority was also
clear in their final recommendation “to neglect location
of [military] industrial areas as pin point target, since ...
such areas are small, spread on fringes of cities and quite
dispersed” and instead “to place first gadget in center of
selected city.”®

The prioritization of maximizing the bomb’s “psycho-
logical impact,” while still wanting to include destruction
of military targets, was also present in the Interim
Committee meetings later that month. According to
the minutes of the May 31 meeting, Secretary Stimson
concluded “that we could not give the Japanese
any warning; that we could not concentrate on a civilian
area; but that we should seek to make a profound psy-
chological impression on as many of the inhabitants as
possible ... [TIhe Secretary agreed that the most desir-
able target would be a vital war plant employing a large
number of workers and closely surrounded by workers’
houses.””

This was an endorsement of terror bombing with
a legal veneer.

Officials in Washington and Los Alamos had discussed
the idea of a “demonstration strike” providing
a warning and then dropping the bomb on an uninhab-
ited area or purely military target like a navy base — with
many objections raised: if the bomb did not detonate,
Japan would be not demoralized, but encouraged to
continue fighting; the Japanese might place allied pris-
oners of war at the site; and, moreover, the bombs had
been designed to be dropped from 30,000 feet and
explode in the air, rather than closer to the ground or



underwater, which would be necessary to maximize
damage against “hardened” targets like a naval base or
the Japanese fleet.? Lingering moral inhibitions and legal
concerns were reduced by June 6, when the Interim
Committee reported that “while recognizing that the
final selection of the target is essentially a military deci-
sion, [the committee] recommended that ... [the bomb]
be used on a dual target, that is, a military installation or
war plant surrounded by or adjacent to homes or other
buildings most susceptible to damage.”

The prioritization of civilian targeting was made expli-
cit by Groves in his memoirs: “[Tlhe targets chosen
should be places the bombing of which would most
adversely affect the will of the Japanese people to con-
tinue the war. Beyond that, they should be military in
nature, consisting either of important headquarters or
troop concentrations, or centers of production of mili-
tary equipment and supplies.”'®

These statements make clear that killing large num-
bers of civilians was the primary purpose of the attack;
destruction of military targets and war industry was
a secondary goal and one that “legitimized” the inten-
tional destruction of a city in the minds of some partici-
pants. In fact, the crew of the Enola Gay, which in the end
was permitted to pick the aim point, chose the easily
recognizable t-shape, three-way Aioi Bridge at the center
of Hiroshima. More than 70,000 men, women, and chil-
dren were killed immediately; the munitions factories on
the periphery of the city were left largely unscathed
(United States Strategic Bombing Survey 1946).

The myth of unconditional surrender

Secretary Stimson made two requests of President
Truman at Potsdam in July 1945. First, he urged that
Kyoto be taken off the target list. Stimson had long
favored sparing the ancient capital and, according to
his diary, told Truman that “the bitterness which would
be caused by such a wanton act might make it impos-
sible during the long post-war period to reconcile the
Japanese to us in that area rather than to the Russians”
(Office of the Historian 1945). Second, Stimson recom-
mended that the United States modify the unconditional
surrender terms to signal to the Japanese government
that Emperor Hirohito would not be put on trial after
the war.

Truman accepted his first recommendation, but
rejected the second. Truman had committed himself to
unconditional surrender in his first address to Congress
in April 1945, a speech which also displayed his strong
retributive instincts: “We do not wish to see unnecessary
or unjustified suffering. But the laws of God and of man
have been violated and the guilty must not go
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unpunished” (Truman 1945b). The US public held similar
views: A private June 1945 State Department poll
reported that when asked “what do you think we should
do with the Japanese emperor after the war,” 36 percent
of the public answered “kill him; torture, starve him,”
24 percent said “punish or exile him,” 17 percent
answered “try him” or “treat him as a war criminal,” and
only 7 percent answered “nothing” or “use him as
a puppet” (Brands 2006, 4). With Secretary of State
James Byrnes’ support, but against Stimson’s advice,
Truman insisted that the Potsdam Declaration not men-
tion the Emperor but simply state that “[t]here must be
eliminated for all time the authority and influence of
those who have deceived and misled the people of
Japan into embarking on world conquest,” and warned
that “stern justice shall be meted out to all war criminals”
(Potsdam Declaration 1945).

This decision was critical. On August 10, after the
destruction of Hiroshima and Nagasaki and the Soviet
entry into the war, the Japanese government declared
it was ready to surrender, but only on the condition
that nothing in the peace agreement “prejudices the
prerogatives of his majesty (Emperor Hirohito) as
a sovereign ruler” (Bix 2000, 517). In response, Truman
signaled to the Japanese government on August 11,
through a carefully crafted letter written by Secretary of
State James Byrnes, that the emperor would not be
subject to war crimes trials."" The Byrnes letter, while
stating that the “authority of the emperor” would be
“subject to the Supreme Commander of the Allied
Powers,” also promised that “the ultimate form of gov-
ernment of Japan shall, in accordance with the
Potsdam Declaration, be established by the freely
expressed will of the Japanese people” (Byrnes 1945).
Hirohito understood that a private deal had been
offered. On August 14, the Emperor joined the “peace
party” and ordered his government to surrender
immediately.'?

Although Truman publicly insisted that this act con-
stituted “a full acceptance of the Potsdam Declaration
which specified the unconditional surrender of Japan,”
he was a bit more candid about the compromise in
a confidential diary entry:

They wanted to make a condition precedent to the
surrender. Our terms are unconditional. They wanted
to keep the Emperor. We told ‘em we'd tell ‘em how to
keep him."

It was only in an interview years later that Truman would
acknowledge, without the hostility and bravado, that
“he [Hirohito] was told that he would not be tried as
a war criminal and that he would be retained as
emperor.”14 After the war, Stimson also acknowledged
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that “history might find that the United States, by its
delay in stating its position, had prolonged the war”
(Stimson and Bundy 1947, 629).

As is true with all counterfactuals, we can’t know with
certainty whether the Japanese government would have
surrendered without the dropping of the bomb if the
compromise regarding the emperor had been offered
earlier. Historians and political scientists offer divergent
and nuanced judgments.'”> Among the many tragedies
of Hiroshima, however, is that Truman refused to alter
the unconditional surrender terms and try this diplo-
matic maneuver earlier.

Scenarios resembling the Hiroshima dilemma
today

Could a nuclear attack, like the one that destroyed
Hiroshima, be legally justified today? In 2017, then
STRATCOM Commander General John E. Hyten
described how he thought about the rule of law:

[Elvery year | get trained in a law of armed conflict. And
the law of armed conflict has certain principles and
necessities, distinction, proportionality, unnecessary suf-
fering. All those things are defined. And we get, you
know, for 20 years it was the William Calley, My Lai
thing that we were trained on because if you execute
an unlawful order you will go to jail. You could go to jail
for the rest of your life. It applies to nuclear weapons ...
| provide advice to the president. He'll tell me what to do
and if it’s illegal, guess what’s going to happen ... I'm
going to say, Mr. President, it’s illegal. And guess what
he’s going to do? He's going to say what would be legal?
And we'll come up with the option of a mix of capabil-
ities to respond to whatever the situation is” (Hyten
2017).

What advice should a JAG lawyer provide to a senior
officer if a president issued an order to drop a nuclear
bomb on a city in Iran or North Korea or another foreign
country, in an attempt to coerce its government into
accepting unconditional surrender by killing large num-
bers of civilians?

First, the president should be told that although the
United States did not ratify, and is therefore not a party
to, Additional Protocol | of the Geneva Convention, the
US government has long accepted that the principles of
distinction, proportionality, and precaution that were
codified in Protocol | reflect binding customary interna-
tional law and thus are legal obligations (Matheson
1987, 426-427). In addition, the Obama Administration
clearly stated in 2013 that these obligations apply to
nuclear weapons: “[Alll plans must also be consistent
with the fundamental principles of the Law of Armed
Conflict. Accordingly, plans will, for example, apply the
principles of distinction and proportionality and seek to

minimize collateral damage to civilian populations and
civilian objects. The United States will not intentionally
target civilian populations or civilian objects” (U.S.
Department of Defense 2013, 4-5). The Trump adminis-
tration’s 2018 Nuclear Posture Review (NPR) reaffirmed
the US commitment to “adhere to the law of armed
conflict” in any “initiation and conduct of nuclear opera-
tions” (US Department of Defense 2018, 23).

A nuclear attack deliberately aimed at the center of
a city to maximize civilian casualties would clearly violate
the principle of distinction, enshrined in Article 48 of
Additional Protocol I, which requires governments to
“distinguish between the civilian population and com-
batants and between civilian objects and military objec-
tives” and then direct “operations only against military
objectives” (International Committee of the Red Cross
1977a). Article 52 (2) also clearly limits legitimate military
objectives “to those objects which by their nature, loca-
tion, purpose or use make an effective contribution to
military action and whose total or partial destruction,
capture or neutralization, in the circumstances ruling at
the time, offers a definite military advantage”
(International Committee of the Red Cross 1977c).
Moreover, the Defense Department's Law of War
Manual specifically precludes attacks designed to dimin-
ish “the morale of the civilian population and their sup-
port for the war effort” (General Counsel of the
Department of Defense 2016a, 215). Senior officers
would be legally required to disobey a president’s
order to intentionally target the center of a city as
“manifestly” or “patently” illegal (Solis 2016, 391-393).

What if in a future conflict, the president instead
ordered a nuclear strike against a munitions factory,
a regional army headquarters, or a naval loading-dock,
all legitimate military targets, inside the city?

In this scenario, the principles of proportionality and
precaution would apply. JAG lawyer Theodore Richard
correctly notes that “the modern approach” requires
decision makers to weigh the expected collateral
damage against solely the importance of the destruction
of legitimate military targets (Richard 2016, 974). The
proportionality principle is expressed in Article 51(5) of
Additional Protocol I, which prohibits attacks “which
may be expected to cause incidental loss of civilian life,
injury to civilians, damage to civilian objects, or
a combination thereof, which would be excessive in
relation to the concrete and direct military advantage
anticipated” (International Committee of the Red Cross
1977b).

Regarding the munitions factory, in 1945, munitions
workers were considered a legitimate military target.
Today they are not. The Department of Defense Law of
War Manual clearly states: “Provided such workers



[‘workers in munitions factories’] are not taking a direct
part in hostilities, those determining whether a planned
attack would be excessive must consider such workers,
and feasible precautions must be taken to reduce the
risk of harm to them” (General Counsel Of The
Department of Defense 2016b, 268). The first part of
this Defense Department rule would require that the
direct military benefit of destroying that munitions fac-
tory must outweigh the collateral damage from the use
of the nuclear weapon. It is highly unlikely that any
single munitions factory (with the possible exception of
an adversary’s nuclear weapons production facility)
would meet that proportionality criteria. It is also highly
unlikely that the direct military benefit of destroying
loading docks or a regional army headquarters could
be high enough to be considered proportional.

The second part of the Defense Department state-
ment reflects the requirement of Article 57 of
Additional Protocol | that “those who plan or decide
upon an attack” must “take all feasible precautions in
the choice of means and methods of attack with a view
to avoiding, and in any event minimizing, incidental loss
of civilian life” (International Committee of the Red Cross
1977d). The precautionary principle requirement in this
scenario means that it would be illegal for the United
States to use a nuclear weapon against the munitions
factory, army headquarters building, or navy docks if
they could be destroyed with high confidence by con-
ventional weapons, which would minimize collateral
damage (Lewis and Sagan 2016). The president’s order
should thus be deemed illegal under this legal principle
as well.

Ending wars justly

A nuclear strike against a legitimate military target could
be legal only if it met all three criteria: no intentional
targeting of civilians, absence of disproportionate collat-
eral damage, and with all feasible precautions made to
reduce collateral damage. Many scholars and pundits
continue to claim that the Hiroshima nuclear bombing
was legitimate, however, implying that the attack — and
presumably other attacks like it in the future - can be
justified on the grounds that it saved many American
soldiers’ lives, even at the cost of many foreign civilians'’
lives."® Some more cosmopolitan scholars, like Gabriella
Blum, have acknowledged that Hiroshima would be
considered a war crime today. Blum, however, argues
that the Hiroshima bombing nonetheless could be justi-
fied as the “lesser evil,” if decision-makers had used the
atomic bomb to prevent even more Japanese civilians
from perishing in continued US conventional bombing
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and an invasion than they estimated would die in the
Hiroshima attack (Blum 2010).

It is certainly legitimate to factor saving American
soldiers’ lives into the difficult balancing act of applying
the principle of proportionality.'” And it is also appro-
priate to consider the lives of foreign civilians who might
die in conventional military strikes before a war ends. We
think, nevertheless, that such claims about the legiti-
macy of the attack on Hiroshima (or future Hiroshima-
like attacks) are wrong because they assume that uncon-
ditional surrender was the only acceptable outcome.

The principles governing the terms states may
impose as conditions for ending war — whether thought
of under the framework of jus ad bellum proportionality
or jus post bellum (justice after war) - comprise one of
the least well-developed areas of just war doctrine. The
law, too, provides little clarity; the Geneva Conventions
are silent on what surrender terms are acceptable to
demand of an unjust aggressor. There is a widespread
view that states fighting a just war against an aggressor
have a right not just to restore borders, and thus the pre-
war status quo, but to ensure that the aggressor cannot
repeat its offense. According to many experts, in a war
against an extremely aggressive state, imposing regime
change may be justified.'®

But there are limits on the ends states may seek in
terminating wars. As the Defense Department Law of
War manual notes, “the overall goal of the State in
resorting to war should not be outweighed by the
harm that the war is expected to produce”(General
Counsel Of The Department of Defense 2016c¢, 86). This
proportionality principle applies at the end of a war as
well. Leaders must evaluate whether civilian collateral
damage in bello would be disproportionate to the ben-
efit of achieving regime change against aggressor states
post bellum. In 1945, as well as in dark future scenarios,
abandoning the quest for unconditional surrender
should be a price worth paying to prevent the use of
nuclear weapons and the mass killing of foreign
noncombatants.

To stay the hand of vengeance

In any future war, if the United States finds itself in a dire
strategic situation like the one it faced in August 1945 —
contemplating a major invasion of a hostile enemy coun-
try in which many US troops would be killed — there is no
absolute guarantee that the law would be followed. In
such desperate circumstances, many American civilians
would support a nuclear first strike, demands for ven-
geance would be high, and the political pressures to
reduce American combatant casualties would be
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strong.'” Legal advice would be one constraint on
a nuclear attack, but the rules about how to assess the
legality of unconditional surrender demands and how to
measure compliance with the proportionality principle in
ending wars are among the least well-defined aspects of
the law of armed conflict. And it is alarming that a lawyer
who served recently as the US National Security Advisor —
John Bolton - both advocated for a preventive war against
North Korea and wrote that “Truman acted decisively and
properly to end the war” by dropping the bomb.*

Harry Truman's written press release after the
Hiroshima bombing not only claimed that Hiroshima
was “a military base,” which would have been a legal
target, but it also clearly displayed the retributive instincts
and feelings of revenge that colored his thinking:

The Japanese began the war from the air at Pearl Harbor.
They have been repaid many fold. And the end is not
yet ... If they do not now accept our terms they may
expect a rain of ruin from the air, the like of which has
never been seen on this earth (Truman 1945c¢).

We hope, but cannot know with certainty, that humanitarian
principles and the law of armed conflict would reign in
a future conflict, even though they did not in 1945. Different
presidents clearly hold different views about the law of armed
conflict, ranging from reverence to flagrant disregard.
Different presidents have different retributive proclivities.

President Barack Obama discussed just war theory
and the law of armed conflict in his 2009 Nobel Prize
acceptance speech (Obama 2009). Obama also called
for a “moral awakening” in his 2016 speech in
Hiroshima: “The scientific revolution that led to the
splitting of an atom requires a moral revolution as
well.”?" Then-candidate Donald Trump, in contrast,
responded to Obama’s Hiroshima visit by tweeting
“Does President Obama ever discuss the sneak attack
on Pearl Harbor while he’s in Japan? Thousands of
American lives lost.”*? And Trump’s August 2017
threat to North Korea - “North Korea best not make
any more threats to the United States ... They will be
met with fire and fury like the world has never
seen” — was an echo of Truman'’s statement, a thinly-
veiled nuclear first strike threat.”?

In future wars, public pressures and the all too human
instinct for retribution and revenge could encourage
a president to target foreign civilians or embrace dispro-
portionate attacks. In dire scenarios, law must stay the
hand of vengeance. At such moments, senior military
leaders must advise presidents on the law of armed
conflict and insist on compliance.
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